. . . merely finding a {nonpermissible)
power-connection point in return air does
not necessarily absolve an operator simply
because it is nonenergized.  In such cases,
a violation may occur if the equipment
has been, is about to be, could be,
or habitually was, operated in return air.
Cf, Solar Fuel Company, 3 FMSHRC 1384
TT98T1(Emphasis added).

Counsel points out that in the instant case the inspector
was of the opinion that the pump had been used with the non-
permissible box, and that the box could be used and in fact,
was readily available for use.  Counsel maintains that this
was not a situation where an isolated electrical component
was inadvertently placed inby the last open crosscut,
unconnected to any equipment or power source.  The operator
did not demonstrate with any assurance that this nonpermissible
box "could not or would not have been energized."

Counsel cites two Commission decisions where it was
held that the word "used," when found in a mandatory standard,
should be interpreted to mean "could be used" as well.
Secretary v. Ideal Basics Industries, 2 FMSHRC 1243, 1244
(1981); Secretary v. Solar Fuel Company, 2 FMSHRC 1359, 1360
(1981).  Counsel suggests that these decisions indicate that,
in view of the very serious hazards posed by the use of
nonexplosion proof equipment in locations where methane may
be emitted, the standard should be interpreted in such a
manner that assures prevention of the harm.  Counsel concludes
that Helen Mining's interpretation of the cited standard is
extremely technical and would permit a result that is
inconsistent with the intent of the regulation.

By letter dated February 1, 1984, Helen Mining's counsel
takes issue with MSHA's posthearing arguments concerning
the applicable definition of the term "permissible."
Counsel argues that since the separate requirements set
forth in section 75.500(b) through (d), all address equip-
ment "taken into or used inby the last open crosscut," the
cited definition of the term "permissible11 as found in
section 75.2(1), and as relied on by MSHA would, apply to
any citations for violations of those subsections.  However,
since Helen Mining here has been cited with a violation of
subsection (a) of section 75.500, which requires that boxes
used for making multiple power connections inby the last
open crosscut to be permissible, counsel asserts that the
definition found in section 75.2(c)(1) is applicable in
defining the term "permissible" as used in section 75.500 (a) .
That definition states as follows:

580ction points was located in return
